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Introduction

As the 20 Member States that have not implemented yet the Directive on common standards and procedures in Member States for returning illegally staying third-country nationals 2008/115/CE (the Returns Directive), France sees such an EU text animating its present political agenda. Actually, the French legislator is studying the draft Eric Besson, the former Minister for Immigration, Integration, National identity, has handled down. The project is at the moment defended by the current Minister of Home Affairs, Brice Hortefeux (who was the Minister for Immigration, Integration, and Identity from 2007 to 2009). Through its first reading, the bill has been adopted by the National Assembly in October 2010, and afterwards by the Senate in February 2011. As the two have asserted by motions their positions were different, a second reading is currently beginning in the National Assembly.

We can notice that France will register a nearly 6 months of delay compared to the December 24, 2010, implementation deadline fixed by the Returns Directive. The delay would be even more important if we take into account the decrees that will must be adopted and published to make some provisions applicable, and that will consequently delay the enforcement of such a law. That is why Serge Slama, writing a post on this blog on Christmas day, invited the lawyers to invoke the provisions of the Returns Directive, as long as they would not be integrated in the French legal order. Moreover, this idea could be interesting, even after the considered draft will be adopted by the Parliament, in so far that such a law obviously does not seem to comply with the objectives, principles and provisions of the Returns Directive.

Indeed, this EU norm can be invoked directly or indirectly against return measures, detention decisions, removal orders, since the decision handled down by the Conseil d’Etat in the Emmanuel Perreux case on October 30, 2009. The Conseil d’Etat has at last recognized the possibility of invoking the unconditional and precise provisions of a Directive if there is no legal measures that assure the implementation of such a text in the national legal order (invocability of inclusion), and the possibility of invoking the objectives of a Directive if there is a general national norm that does not respect such a text (invocability of exclusion).

Such an idea has revealed to be quite well functioning. Thus there is no doubt that it will be difficult for the Minister of Home Affairs to carry out the quantitative objectives the President Nicolas Sarkozy has fixed: 30 000 removals per year, not including the Roms from Bulgaria and Romania who are European citizens unless it is not useful to be remembered.

To study how the French Legislator is assuming the Returns Directive implementation, we can examine successively these 6 points:

1) the scope that is the one chosen for the text;

2) the organization of the removals that is exposed in the draft;

3) the place accorded to the detention measures in the French bill;

4) the way the entry ban is conceived in relation with the returns decisions;

5) the procedural guarantees that are assure to the concerned Third Country Nationals;

6) the particular protection of vulnerable people that is supposed to be existing.

To our opinion, the draft that it is currently studied by the representatives tends to maintain the current French system, sticking the Returns Directive provisions to it.

1 - The scope of the Returns Directive according to the French implementation

The French implementation bill of the Returns Directive concerns all the illegally staying Third Country Nationals TCN. Nevertheless there are some situations the Returns Directive is supposed not dealing with according to the French government perspective.

Firstly, the draft that is currently studied considers that the returns and removals decided by a court as a repressive sanction are not in its scope. There are more than 3000 TCNs that are each year sentenced to prison for illegal entry and stay.

Secondly, the transfers that are practiced in application of the Dublin II Regulation are also not concerned by the French draft. Yet the application of the Returns Directive to Dublin transfers has not been discussed in France, though some Member States has raised this question as a key issue of its implementation.

Thirdly, it must be underlined that that the French bill does not concern the TCN who are facing a refusal to enter in the French territory and who are maintained in waiting areas (Article L. 213-1 CESEDA). Moreover, the French government took pretext of the Returns Directive implementation to admit the creation of some ad hoc waiting areas for groups of 10 TCNs (either they are irregular or not) in a zone of 10 km2. Even though the EU law recognizes the member States can conceive and apply some exceptional mechanisms in order to face particular exceptional situations of massive migrations, we can doubt the French initiative of such “back bag” waiting areas comply with the Directive provisions.

To end with such a point, we have to underline that the French government, certainly in order to carry out its removals quantitative objectives maintains in the draft some provisions that obviously violate the EU law. Indeed, the returns and removals of Roms from Bulgaria and Rumania are organized by the text that, for instance, creates some new offences (abuse in the stay right, abuse in the occupation of a private or public piece of land). It is not useful to remind us that such provisions are not respecting the non-discrimination principle, which is stated in Article 2 TUE.

2 - The organization of the removal measures

The illegally staying TCNs are touched by some “arrêtés préfectoraux de reconduite à la frontière” APRF (45 000 measures per year, 13 000 carried out per year); they are placed immediately in detention (more than 40 000 detention measures per year); and they do not dispose of the period for voluntary departure Article 7 of the Returns Directive enounces.

The lack of such a period for voluntary departure explains why some courts have decided to annul some APRF, in application of Article 7 § 1 of the Returns Directive. Some judges have asserted this provision has got a direct effect so much so return decisions and removal orders have been sanctioned for no offering such a period for voluntary departure. Other judges have stated that this provision because being not unconditional and precise has no direct effect; but they have considered the Article 7 objective imposes to not apply the French law (current Article L.511-1 CESEDA) and to annul the pursued individual decisions. It must be noted here that the Conseil d’Etat has been seized to give its position on the interpretation of such a provision.

Article 23 of the bill (which modifies Article L.511-1 CESEDA) recognizes a period for voluntary departure of 30 days that can once be recurred. Nevertheless, the benefit of such a delay can be suppressed in a very wide type of circumstances. In particular, the extremely large definition of the risk of absconding exception can render entirely inapplicable the implementation of the period for voluntary departure. Indeed, there are no less than 6 hypotheses that are considered as rick of absconding: if the TCN did not make the application that is needed in order to legally stay on the national territory; if the TCN did stay on the French territory beyond the period of validity of his visa or beyond the three months period since his entering France, without asking for legal stay permit; if the TCN withdrew himself from the execution of a removal order; if the TCN falsified his identity, travel, residence, documents; if the TCN does not present sufficient guarantees of representation, in particular because he is not in possession of identity documents.

We can think that the French government looks at the period for voluntary departure as mechanism that could make the returns decisions and the removal orders less and less effective. Let us recall that the 1998 Chevènement law introduced a type of return decision that could be suited within 7 days, so that their execution appeared to be rather difficult even impossible: less than 1% of the TCNs could have been removed.

3 - The use of detention measures

Since the beginning of the 1980’s, the French system is rather entirely founded on detention measures. Insofar, it appears to be not complying with the EU logic, as this one asserts that the detention must be considered as a means that can be used only when other measures failed (Articles 8 and 15 of the Returns Directive).

Yet the French system admits some other mechanisms (essentially house arrest). Nonetheless, they are considered as exceptional and residual: less than 7% of the TCNs, under a returns decision or/and a removal order, are not put in detention centers. And the French legislator seems to want to maintain such logic, despite the opposite dynamic the Returns Directive affirms. The detention is the standard measure supposed to be applied in almost all the cases, as the list of Article L-551-1 CESEDA is very long.

Moreover, Article 30 of the draft lays down the lengthening of the detention measures: these ones will last 5 days, instead of the current 48 hours. We can underscore here that such a longer detention period without any judicial intervention appears to be contrary to French constitutional jurisprudence (1980).

Furthermore, the bill provisions state that the maximum duration of the detention will be extended from 32 days to 45 days. As far as the removal orders are executed for 84,5% of them in the first 17 days (and a peak of the executions can be noticed during the second day of detention), such a lengthening of the detention period does not seem neither legitimate nor necessary.

It must be also underlined that, on January 19, 2011, the law commission of the Senate adopted a government amendment that allows maintaining in detention during 18 months the TCN who were convicted for behaviors related to terrorist activities, even though they had entirely purged their condemnation. Some associations consider that such a provision is intrumentalising the Returns Directive, creating a sort of double punishment and making possible the installation of some “French Guantanamo”.

To end with this point, the question arises of the illegally staying TCNs that have been detained but could not have been removed. They are in limbo situations, limbo situations that will increase under the Returns Directive implementation. Let us recall that some 80 0000 returns decisions are adopted each year among which 15 000 are implemented, so much so there are 65000 irregular and unremovable TCNs the system is creating each year.

4 - The entry ban

The project currently studied by the French assemblies seems to comply with the Returns Directive on such a subject, unless banning the re-entering the EU territory is always a possibility offered to the administration. It is not considered as an obligation to take an entry ban in relation to a return decision, even though Article 11 of the Returns Directive imposes the adoption of an entry ban when there is no period granted for a voluntary departure and when the removal order has not been respected.

5 - The legal safeguards and the procedural guarantees 

Concerning the procedural guarantees the Returns Directive states, there is no special remark to make about the French draft. Nevertheless, we can underscore that Article 12 § 2 & § 3 are not implemented in the text. We can think that such provisions will be considered in some decrees that will be adopted afterwards in order to assure the application of the law.

Yet, we would like to notice that the Returns Directive (Article 13 § 2 & § 3) prescribes the Member States guarantee a free legal assistance to TCNs who are under removal or detention or entry bans decisions in order to help them to sue such decisions. The Returns Directive asserts the Member States can guarantee remedies and appeals have got a suspensive effect. This element, to our opinion, does not seem sufficient to assure the effective remedy right, as the French system does not admit the remedies have a suspensive effect in different cases.

We can obviously think of the statement issued on February 11, 2011, by the President of the European Court of Human Rights concerning the request for interim measures (Rule 39 of the Rules of Court). Jean-Paul Costa has strongly invited the Member States to “provide national remedies with suspensive effect which operate effectively and fairly, in accordance with the Court’s case-law and provide a proper and timely examination of the issue of risk”.

6 - The case of the vulnerable persons / categories

One more time, we can notice that some provisions of the Returns Directive are not present in the French bill, letting us think that they will be in some decrees. This is the case of Article 16 § 4 & § 5. Awkwardly, the French government asserts that such provisions correspond to the reform it has carried out, reform that has created a public market for the assistance granted to the TCNs placed in detention centers. 

In the civil jurisdictions, it is Article 16 of the Returns Directive that has been considered: returns decisions and detention measures have been annulled because of the lack of juridical information and assistance offered to TCNs in detention centers. Yet, the invocability of Article 16 has been questioned in several cases since the beginning of this year. There have been several issues that have been dealt with: the lack of communication about the procedural rules, insofar only one association can intervene in one retention center; the lack of information about the organizations that can inform and assist the TCNs placed in the retention centers.

Conclusion

Even though we can legitimately sustain the Returns Directive is rather deceptive stating some minimalist standards for the TCNs rights protection in the European Union, we have to admit that the “Directive of the shame” is actually turning to be the “Directive of the hope”. Indeed, 20 Member States being late in its implementation, this is the direct effect of such a text that appears to offer at the moment a tool to defend the rights of the illegally staying migrants in the courts.

Nijmegen, February 14, 2011.

